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APPEARANCES
For Petitioner:

NORMAN A. EISNER.

For Respondent:

L. W. CREASON,
D. P. KIMBALL, Esq.,

E. M. WOOLF, Esq.

Title as amended by Memorandum Opinion dated

4/24/34 "Walter E. Buck & Mary Eliz. Buck,

Exec, of the Last Will and Testament of John

A. Buck, Jr. Deceased."

Docket No. 51939

JOHN A. BUCK, JR. (deceased),

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES.
1931

Jan. 12—Petition received and filed. Taxpayer

notified. (Fee paid).

Jan. 12—Copy of petition served on General

Counsel.

Mar. 7—Motion for order to show cause why pro-

ceeding should not be dismissed for fail-

ure to comply with Rules 5 & 6 filed by

General Counsel.

Mar. 12—Hearing set April 8, 1931 on motion.
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1931

Mar. 30—Motion to have appeal entitled ''Est. of

John A. Buck, Jr." filed hy taxpayer.

Apr. 3—Copy of motion served on General

Counsel.

Apr. 8—Motion to dismiss filed by General

Counsel.

Apr. 8—Hearing had before Mr. Sternhagen on

motion for order to show cause—denied.

Apr. 8—Order denying motion for order to show

cause, and that respondent be given usual

time to ans.

Apr. 21—Hearing set May 13, on motion.

May 11—Answer to motion to dismiss filed by tax-

payer.

May 13—Hearing had before J. M. Sternhagen.

Div. 10. on motion to dismiss. Argued

ex parte, respondent. Respondent to file

memo.

May 19—Brief filed by General Counsel.

May 25—Order denying motion to dismiss—en-

tered.

June 1—Answer filed by General Counsel.

June 16—Copy of answer served on General Coun-

sel assigned General Calendar.

1932

Oct. 5—Hearing set 11/1/32.

Oct. 18—Motion for circuit hearing at San Fran-

cisco filed by taxpayer. 10/21/32 Granted.

1933

July 3—Notice of hearings at San Francisco, Cali-

fornia, beginning Sept. 11, 1933.
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1933

Sept. 21—Hearing had before J. R. Leech, Div. 6,

Submitted on merits. Stipulation of facts

read into record. Briefs due Dec. 7, 1933.

No exchange. [1*]

Oct. 18—Transcript of hearing 9/21/33 tiled.

Dec. 7—Motion for extension to Jan. 15, 1934 to

file brief, filed by General Counsel. 12/8/33

Granted to both parties to Jan. 8, 1934.

Dec. 11—Brief filed by taxpayer.

1934

Jan. 8—Motion for extension of time to Jan. 12,

1934 to file brief filed by General Counsel.

1/8/34 Granted to both parties.

Jan. 11—Brief filed by General Counsel.

Apr. 24—Memorandum opinion rendered, J. R.

Leech, Div. 6. JudgTuent will be entered

under Rule 50.

May 8—Motion for order of redetermination filed

by General Counsel.

May 10—Hearing set June 6, 1934 under Rule 50.

June 6—Hearing had before Mr. C. R. Arundell,

Div. 7 on settlement under Rule 50^—not

contested. Referred to Mr. Arundell for

decision.

June 23—Petition entered, J. R. Leech, Div. 6.

Sept. 22—Petition for review by United States Cir-

cuit Court of Appeals, Ninth Circuit with

assignments of error filed by taxpayer.

Sept. 22—Affidavit of service filed.

•Page numbering appearing at the foot of page of original certified

Transcript of Record.
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1934

Oct. 27—Motion for extension to Jan. 31, 1935 to

prepare statement and transmit record

filed by taxpayer.

Oct. 27—Order enlarging time to Jan. 31, 1935 to

prepare evidence and deliver record, en-

tered.

1935

Jan. 21—Motion for extension to Mar. 31, 1935 to

prepare statement and transmit record

filed by taxpayer.

Jan. 21—Order enlarging time to April 1, 1935 to

prepare and deliver record, sur petition

for review, entered.

May 31—Praecipe filed by taxpayer.

May 31—Affidavit of service of praecipe filed.

June 10—Order extending time to August 1, 1935

to complete record filed. [2]

U. S. Board of Tax Appeals

51939

JOHN A. BUCK, JR. (Deceased),

]
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION.

The above named petitioner hereby petitions for a

redeterminati(m of the deficiency set forth by the

Commissioner of Internal Revenue in his Notice of
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Deficiency dated Xoveniber 18, 1930 and as a bases

of his proceedings alleges as follows:

1. The petitioner \Yas an individual (date of

death November 8, 1930) and his principal jDlace of

business was 369 Pine Street, San Francisco, Cali-

fornia. (Also the business address of the Executors

of his Estate).

2. Notice of Deficiency (copy of which is at-

tached and marked Exhibit "A") was mailed to the

petitioner on November 18, 1930.

3. The taxes in controversy are Federal Income
Taxes for the year 1927 and amount to $588.77.

4. The determination of the tax set forth in said

Notice of Deficiency is based upon the following

errors

:

(a) The failure to adjust petitioner's tax lia-

bility in respect to community income received dur-

ing the period July 29 to December 31, 1927. [3]

(b) The addition to petitioner's income (as capi-

tal net gain) of $1440.59 alleged to be a distribu-

tion of income from the Estate of John A. Buck.

(c) The addition to petitioner's income of $259.48

representing depreciation disallowed on improved

real estate.

(d) The addition to petitioner's income of

$1080.00 representing the disallowance of petition-

er's deduction for interest paid.

(e) The addition to petitioner's income of $500.00

representing the disallowance of petitioner's deduc-

tion for contributions.

The facts upon which the petitioner relies as a

bases of this proceeding are as follows

:

(a) Petitioner during the entire year 1927 was a
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married man, Jiving with his wife, and domiciled

in the State of California.

Petitioner, in accordance with the rulings of the

Bureau of Internal Revenue in force at the date the

return was filed, included therein the share of com-

munity income accruing to his wife.

In accordance with the provisions of I T 2457

(CBV lll-I page 89) one half of the community

income received during the period July 29 to

December 31, 1927 is taxable to petitioner's wife. [4]

The community income received during the period

July 29 to December 31, 1927 consisted of salaries

received in the amount of $3211.67 (5/12 of $7780.00

salaries received during 1927).

(b) Part of the corpus of the Estate of John A.

Buck was represented by a % interest in certain

promissory notes of the F. M. Smith Securities Co.

The face value of the Estate's interest in these notes

was $33,626.25, and they were appraised by the Fed-

eral Estate Tax unit at $6725.25.

A distribution had been made to the heirs of prac-

tically all of corpus of the Estate with the exception

of the F. M. Smith Securities Co. notes (which due

to the involved condition of this company's affairs

were held by the Executors for more direct adminis-

trative action) and certain marketable securities

which were held as a reserve pending the final de-

termination of its Federal Estate Tax liability.

On March 10, 1927 the Estate (after receiving

permission from the courts) settled the F. M. Smith

Securities Co. notes for $18,250.00 (net) and on

April 26, 1927 the executors received permission
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from the courts to distril^iite the proceeds of the

notes ($18,250.00) as part of the estate.

The respondent has contended that the theoretical

taxable gain on the settlement of these notes, repre-

sented by the difference between the net proceeds of

the notes [5] ($18,250.00) and their appraised value

($6725.25) and amounting to $11,524.75 (of which

John A. Buck Jrs. share (%) was $1440.59), repre-

sented a distribution of income by the Estate to the

heirs.

Petitioner (John A. Buck Jr.) and the executors

of the Estate of John A. Buck, state that the tax-

able gain on these notes ($11,524.75) should be

added to the taxable income of the Estate of John

A. Buck for the year 1927 and that the distribution

to the heirs of the proceeds of the notes ($18,-

250,00), represented merely a distribution of part

of the corpus of the estate.

It w^as not the intention of the executors in dis-

tributing the proceeds of sale of these notes to dis-

tribute any income to the beneficiaries as all of the

income of the undistributed portion of the corpus

of the Estate is being impounded and accumulated

by the Executors pending the final determination of

its Federal Estate Tax liability by the Board of

Tax Appeals and the courts. The intention of the

Executors was the distribution of the proceeds of

liquidation of the F. M. Smith notes as part of

the corpus of the estate and they did so distribute

the proceeds of these notes dollar for dollar on April

26, 1927 ($18,500.00).

Petitioner believes that the word income used in

Section 219(b)(3) of the Revenue Act of 1926 con-
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templates ordinary items of income snch as rents,

dividends, interest etc. received by an estate and

distributed and not theoretical income. [6]

The cost of the notes was $33,626.25. They were

appraised for Federal Estate Tax purposes at

$6725.25 and liquidated for $18,250.00. Respondent

computes a theoretical projit of $11,524.75 and

claims it is a distribution of income to the benefi-

ciaries. Actually there was a loss of $15,376.25

($33,626.25 less $18,250.00).

Petitioner believes that the theoretical gain is tax-

able to the Estate of John A. Buck in accordance

with Article 343 of Regulation 69 and that it is

not the type of income contemplated by Section

219(b)(3) as a deduction to the estate for a dis-

tribution of income taxable to the beneficiaries.

(c) The depreciation computed by the respondent

is based upon the total values placed upon certain

parcels of real estate by the Federal Estate Tax unit

in computing the Federal Estate Tax liability of the

Estate of John A. Buck, of which petitioner is a

beneficiary, and the respondent's segregation of the

Federal Estate Tax units values between land and

buildings.

The appeal of the Estate of John A. Buck

(Docket #32,584) as to its Federal Estate Tax lia-

bility is now pending before the U. S. Board of Tax

Appeals and one of the issues in the appeal is the

determination of the value of these parcels of real

estate for Federal Estate Tax purposes.
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The petitioner's allowance fcr depreciation can-

not be determined therefore until the values of these

parcels of real estate for Federal Estate Tax are

determined [7] by the U. S. Board of Tax Appeals.

(d) and (e) Due to the death of jDetitioner on

November 8, 1930 the data in support of the items

Interest Paid $1080.00 and Contributions $500.00

taken by petitioner in his 1927 return is not avail-

able at the date this appeal was prepared. However

it is believed that the deductions taken were proper,

and a search will be made to secure the supporting

data in order that it will be on hand at the trial of

this appeal.

WHEREFORE, the petitioner prays that this

board may hear the proceeding and that no liability

rest upon the petitioner in respect to the additional

income taxes applicable to the errors enumerated

above and for such other relief as may appear equi-

table and proper as this case progresses.

Petitioner further prays that this case be placed

on the Reserve Docket pending the decision of the

U. S. Board of Tax Appeals in the appeal of the

Estate of John A. Buck (Docket #32584).

Petitioner further prays that this case be placed

upon the Circuit calendar for a hearing in the City

of San Francisco, California.

(Sgd) NORMAN A. EISNER,
Counsel for Petitioner,

345 Mills Bldg.,

San Francisco, California. [8]
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State of California.

City and County of San Francisco.—ss.

Walter E. Buck and Mary Elizabeth Buck being

each severally duly sworn depose and state that

they are the executors of the will of John A. Buck
Jr., deceased; that they have read the foregoing

petition or had the same read to them and are

familiar with the statements contained therein and

that the facts stated are true, except as to those

facts stated to be on information and belief and

those facts they believe to be true.

(Sgd) WALTER E. BUCK
(Sgd) MARY ELIZABETH BUCK

Subscribed to and sworn to before me this 8th

day of January, 1931.

(Sgd) ANNE F. HASTY,
Notary Public in and for the City of San Francisco,

State of California. [9]

EXHIBIT ^'A"

NP-2-26

TREASURY DEPARTMENT
Washington

Office of November 18, 1930

Commissioner of Internal Revenue

John A. Buck, Jr.,

369 Pine Street,

San Francisco, California.

Sir:

You are advised that the determination of your

tax liability for the year(s) 1927 discloses a de-
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ficiency of $588.77, as shown in the statement at-

tached.

In accordance with section 274 of the Revenue

Act of 1926, notice is hereby given of the deficiency

mentioned. Within sixty days (not counting Sim-

day as the sixtieth day) from the date of the mail-

ing of this letter, you may petition the United

States Board of Tax Appeals for a redetermination

of your tax liability.

HOAYEVER, IF YOU DO NOT DESIRE TO
PETITION, you are requested to execute the en-

closed agreement form and forward it to the Com-

missioner of Internal Revenue, Washington, D. C,

for the attention of IT:C:P-7. The signing of this

agreement will expedite the closing of your re-

turn (s) by permitting an early assessment of any

deficiency and preventing the accumulation of in-

terest charges, since the interest period terminates

thirty days after filing the enclosed agreement, or

on the date assessment is made, whichever is earlier

;

AYHEREAS IF NO AGREEMENT IS FILED,
interest will accumulate to the date of assessment

of the deficiency.

Respectfully,

DAA^ID BURNET,
Commissioner.

By W. T. SHERWOOD,
Acting Deputy Commissioner.

Enclosures

:

Statement

Form 882

Form 870 [10]
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STATEMENT
IT:AR:E-1

MKR-60D

In re: John A. Buck, Jr.,

369 Pine Street,

San Francisco, California.

TAX LIABILITY

Year—1927
Corrected Tax Liability—$1,330.36

Tax Previously Assessed—$741.59

Deficiency—$588.77

Reference is made to a conference held in this

office on September 17, 1929 in connection with the

protest submitted by the Estate of John A. Buck

under date of June 14, 1929 and additional infor-

mation submitted under date of September 24, 1929.

The contention that income representing profit on

sale of notes of the F. M. Smith Securities Com-

pany by the Estate of John A. Buck should not be

included in the net income of the beneficiaries has

been denied.

Section 219(b)(3) of the Revenue Act of 1926

provides in part as follows:

"In the case of income received by estates of

deceased persons during the period of adminis-

tration or settlement of the estate, * "^ * there

shall be allowed as an additional deduction in

computing the net income of the estate or trust
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the amount of the income of the estate or trust

for its taxal)le year which is properly paid or

credited during such year to any legatee, heir

or beneficiary, but the amount so allowed as a

deduction shall be included in computing the

net income of the legatee, heir or beneficiary."

General Counsel's Memorandum #4596, Cumula-

tive Bulletin VII-2, page 133, states in part as

follows

:

"In the case of the estate of a deceased per-

son, * * * the distribution of the corpus of

the estate often occurs during the same year the

gain is realized, and such gain might be i>aid

or credited during that year to the beneficiary

who is to receive the corpus. Unless the will or

the laws of the State make such payment or

credit improper the amount paid or credited

is deductible in computing the net income of

the estate." [11]

It, therefore, follows that since it has not l)een

shown that the will of the decedent nor the laws

of the State of California make the payment in

question improper, it falls within the meaning of

section 219(a)(3) of the Revenue Act of 1926. The

net amount received for the notes less the value

as appraised for Federal estate tax purposes is,

therefore, taxable to the beneficiaries. Your one-

eighth share of the profit is $1,440.59.
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A synopsis of your tax liability follows:

Net income reported on the return $27,928.60

Add:

1. Salary $1,970.00

2. Depreciation 259.48

3. Interest Paid 1,080.00

4. Contributions claimed 500.00 3,809.48

Adjusted ordinary net income $31,738.08

Capital net gain reported on the

return None

5. Correct capital net gain $ 1,440.59

COMPUTATION OF TAX
Adjusted ordinary net income $31,738.08

Less

:

Dividends $20,178.60

Exemption 3,900.00 24,078.60

Income subject to normal tax $ 7,659.48

Tax at 11/2% on $4,000.00 $ 60.00

Tax at 3% on $3,659.48 109.78

Surtax on $31,738.08 1,019.05

12y2Vc tax on capital net gain 180.08

Total $ 1,368.91

Less

:

Earned income credit $ 14.55

Tax paid at source 24.00 38.55

Net tax assessable $ 1,330.36

Tnx previously assessed 741 .59

Doficiencv in tax $ 588.77

[12]
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EXPLANATION OF CHANGES
1. The records of this office indicate that you

received a total salary of $7,780.00 instead of

$5,810.00 as reported on your return.

2. The correct depreciation allowable to you on

the building's inherited from your father and held

in a joint venture has been determined to be $510.52

which is based on the value of the property as ap-

praised for Federal estate tax purposes which is

in accordance with article 1594(b) of Regulations

69. The method used by the examining officer in

arriving at the portion of the appraised value for

land and buildings combined which applies to value

of buildings has been sustained in absence of con-

vincing evidence to prove that this method is in-

correct.

3. and 4. These deductions have been disallowed

since sufficient evidence has not been submitted in

substantiation of same.

5. This item has been explained above.

[Endorsed]: U. S. B. T. A. Filed June 12,

1931. [13]

[Title of Court and Cause.]

ANSWER.

Now comes the Commissioner of Internal Reve-

nue, the respondent herein, by his attorney, C. M.

Charest, General Counsel, Bureau of Internal Reve-

nue, and for answer to the petition heretofore hied

in this appeal, admits and denies as follows:

1, 2 and 3. Admits the allegations contained in

paragraphs 1, 2 and 3 of the petition.
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4 (a) to (e), inclusive. Denies that the respond-

ent committed the errors alleged in subparagraphs

(a) to (e), inclusive, of paragraph 4.

(a) Denies each and every material allegation of

fact contained in paragraphs numbered (a) on

pages 2 and 3 of the petition.

(b) Answering the allegations contained in para-

graphs numbered (b), admits that part of the cor-

pus of the Estate of John A. Buck was represented

by a % interest in certain promissory notes of the

F. M. Smith Securities Company. Admits the face

value of the Estate's interest in these notes was

$33,626.25, and that they were appraised by the

Federal Estate Tax Unit at $6,725.25. Admits that

on March 10, 1927, the Estate settled and liquidated

the said F. M Smith Securities Company notes for

$18,250.00 (net). Admits that on April 26, 1927,

the executors received permission from the courts

to distribute the proceeds of said notes ($18,250.00).

Admits that the respondent has computed thereon a

profit of [14] $11,524.75 and contends it was a

distribution of income to the beneficiaries. Admits

that the % share of John A. Buck, Jr., Deceased,

was $1,440.59 Denies each and every remaining

material allegation of fact contained in paragraphs

numbered (b) on pages 3, 4 and 5 of the petition.

(c) Admits that the depreciation computed by

the respondent is based upon the total values placed

upon certain parcels of real estate by the Federal

Estate Tax Unit in computing the Federal Estate

Tax liability of the Estate of John A. Buck, of

which the petitioner was a beneficiary, and the re-
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spondent's segregation of the Federal Estate Tax
Unit's values between land and buildings. Admits

that the appeal of the Estate of John A. Buck
r Docket No. 32584) as to its Federal Estate Tax

liability is now pending before the United States

Board of Tax Appeals. Denies the remaining alle-

gations contained in paragraphs numbered (c) on

pages 5 and 6 of the petition.

(d) and (e) Denies the allegations contained in

paragTaph numbered (d) and (e) on page 6 of the

petition.

Denies generally and specifically each and every

allegation contained in the petition not hereinbefore

expressly admitted, qualified or denied.

WHEREFORE it is prayed that the petition be

denied.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

L. W. CREASON,
Special Attorney,

Bureau of Internal Revenue.

[Endorsed] : U. S. B. T. A. Filed Jun. 1, 1931.

[15]
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[Title of Court and Cause.]

Norman A. Eisner, Esq., for the petitioners.

Dean P. Kimball, Esq., for the respondent.

MEMORANDUM OPINION.

LEECH: Petitioners hei'e seek redetermination

of a deficiency in income tax of $588.77 for the

calendar year 1927, proposed by the respondent

as^ainst petitioners' decedent.

It has been stipulated that petitioners are entitled

to and shall have a deduction for interest in the

amount of $1,155.86, paid during the taxable year.

It is allowed by respondent in the determination of

the pending deficiency and the right to which was

asserted in the petition herein in the amount of

$1,080. Effect to this stipulation will be given in

the recomputation under Rule 50.

All other issues, except one, have been abandoned

by petitioner or no evidence offered in support

thereof, in view of which, the action of respondent

in connection therewith, is approved.

The only issue remaining for our consideration

is one of law. It is whether, upon the present rec-

ord, petitioners are entitled to have their [16] de-

cedent's income for the entire calendar year 1927,

computed upon the basis of a separate return, in-

cluding therein only one-half of decedent's salary

received during that year subsequent to July 29th.

The applicable statutory provisions are sections

223(b) and 227(a), Revenue Act of 1926.

The stipulation in the record of the hearing, which

presents the only facts before us, is to the effect that
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a joint income tax return was filed by petitioner's

decedent and his wife for the year 1927, that during

that year he received a total salary of $7,780, earned

rata1)ly throughout the year, and that five-twelfths

of this sum is $3,241.67 and community income, sub-

ject to division between decedent and his wife.

These are obviously insufficient upon which

to question the respondent's determination of the

present deficiency.

However, even assuming the existence of the addi-

tional facts necessary to present the issue for which

petitioners contend, their position is without merit.

Petitioners argue that, although by virtue of an

enactment of the legislature of California, effective

July 29, 1927,^ salary of decedent, received there-

after was community income, his filing of a joint

return with his wife, for the calendar year 1927,

including such salary received during that year

after July 29th^ did not constitute an election un-

der the above cited statutory provisions, and urges

he is now entitled to have his income [17] for the

period in 1927, subsequent to July 29th, computed

upon a separate basis and accordingly include there-

^ Sec. 1. A new section is hereby added to the

Civil Code to be known as section 161a thereof to

read as follows:

161a. The respective interests of the husband
and wife in community property during the con-

tinuance of the marriage relation are present, exist-

ing and equal interests under the management and
control of the husband as is provided in sections 172

and 172a of the Civil Code. This section shall be

construed as defining the respective interests and

rights of husband and wife in community property.
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in, only one-half of the salary he received during the

last described period.

In support of petitioners' position, emphasis is

placed upon the fact that respondent did not change

his regulations to allow the division of such income

and its separate return until February, 1929. C.B.

VIII—9-4122, I.T. 2457. The argument is made
that prior thereto respondent refused to permit the

division of such income between husband and wife

for Federal income tax j^urposes, and, consequently

petitioners' decedent could not have elected to file a

joint return including sucli income, since, when the

return was made, no choice was possi])le. This posi-

tion is unsound. The right of petitioners' decedent

to file a separate return including only half of such

income, is determined, not by the attitude of the

respondent expressed in his regulations or other-

wise, but by the then existing law. Radiant Glass

Co. V. Burnet, 54 Fed. (2d) 718; Flambeau Public

Service Co., 27 B. T. A. 299. Such right existed, if

at all, immediately upon the enactment of the Cali-

fornia law cited above. Therefore the filing of the

present joint return was a binding election.

Certainly, petitioners' contention is no stronger

than that of one in a similar situation seeking to file

an amended return upon a separate basis where a

consolidated return, including the same income, has

already been filed. That question has been decided

adversely to the petitioner under identical [18] pro-

visions of earlier Federal Revenue Acts. William A.

Buttolph, 7 B. T. A. 310, affirmed 29 Fed. (2d) 695;

Rose V. Grant, 39 Fed. (2d) 340; cf. Alameda In-
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vestment Co., 33 Fed. (2d) 120. Upon the authority

of those causes we sustain the respondent upon this

issue.

Enter

:

Judgment will be entered under Rule 50.

[Endorsed]: Entered Apr. 24, 1934. [19]

United States Board of Tax Appeals

Docket No. 51939

WALTER E. BUCK and MARY ELIZABETH
BUCK, Executors of the Last Will and Testa-

ment of JOHN A. BUCK, JR. Deceased,

Petitioners,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION.

Pursuant to the Memorandum Opinion of the

Board entered April 24, 1934, in the above entitled

proceeding, the respondent having duly filed a pro-

posed redetermination in accordance therewith and

petitioner having failed, after due notice, to file a

counter proposed redetermination or to object to the

computation as made by respondent, it is hereby
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ORDERED AND DECIDED that there is a defi-

ciency in income tax in the amount of $440.24 for

the calendar year 1927.

Enter:

[Seal] (Signed) J. RUSSELL LEECH,
Member.

Dated, Washing-ton, D. C.

[Endorsed]: Entered Jun. 23, 1934. [20]

In the United States Circuit Court of Appeals for

the Ninth Circuit.

[Title of Cause.]

PETITION OF WALTER E. BUCK AND MARY
ELIZABETH BUCK, EXECUTOR AND
EXECUTRIX OF THE LAST WILL AND
TESTAMENT OF JOHN A. BUCK, JR.,

DECEASED, FOR A REVIEW BY THE
CIRCUIT COURT OF APPEALS, NINTH
CIRCUIT, OF THE DECISION OF THE
UNITED STATES BOARD OF TAX AP-

PEALS.
To the Honorable United States Circuit Court of

Appeals for the Ninth Circuit

:

Now come Walter E. Buck and Mary Elizabeth

Buck, executor and executrix of the last will and

testament of John A. Buck, Jr. deceased, by Nor-

man A. Eisner their attorney, and respectfully

show

:

(1) That petitioners are the executor and execu-

trix under the will of John A. Buck, Jr., who died

testate, a resident of the City and County of San
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Francisco, State of California, on the 8tli day of

November, 1930.

(2) NATURE OF CONTROVERSY: John A.

Buck, Jr., a married man, living with his wife

and domiciled in California during 1927, filed a

joint income tax return for his wife and himself for

the year 1927. During that year he received a total

salary of $7,780 earned ratably throughout the year.

According to the regulations of the Commissioner

of Internal Revenue in force [21] and effect in

March, 1928, a division of community income be-

tween husband and wife was not permitted. In

February, 1929, the Department first ruled that

conmiunity income received after July, 1927 could

be divided between husband and wife for federal

income tax purposes. John A. Buck, Jr. died No-

vember 8, 1930. His executors sought a redetermina-

tion of a deficiency in income tax for the year 1927

as found by the Commissioner. They asked to liave

Mr. Buck's taxable income for the year 1927 read-

justed and recomputed by dividing the salary re-

ceived from and after July 29, 1927, $3,241.67,

equally between husband and wife. This right was

denied by the Commissioner, and an appeal was

taken to the Board of Tax Appeals. The Board of

Tax Appeals likewise denied the right upon the

theory that the filing of the joint return in March,

1928 by John A. Buck, Jr. was a binding election

to file a joint return, and that the election so made

could not be altered. Petitioners maintain that the

filmg of the joint return under the circumstances,

did not constitute an election. Herein lies the con-
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troversy, which petitioners seek to have reviewed by

the Circuit Court of Appeals.

\3) The opinion of the Board of Tax Appeals

was promulgated on April 24, 1934, and its decision

made pursuant thereto was entered on the 23rd day

of June, 1934.

(4) Your petitioners, being aggrieved by the find-

ings of fact and conclusions of law contained in the

said findings and opinion of the Board and by its

decision entered pursuant there- [22] to, desire to

obtain a review thereof by the Circuit Court of

Appeals for the Ninth Circuit.

ASSIGNMENTS OF ERROR.

Petitioners assign as error the following findings,

acts and omissions of the Board of Tax Appeals

:

(1) The finding that the return filed by John A.

Buck, Jr., constituted an election to file a return

on a joint basis.

(2) The finding that the filing of a joint return

in March, 1928 by the decedent constituted a bind-

ing election, and bars the petitioner from having

his tax for said year recomputed on a community

basis.

(3) The finding that any return filed by a resi-

dent of the State of California on a joint basis from

and after July 29, 1927, tlie date that Section 161

A

of the Civil Code of California became effective,

constituted a binding election to file on said basis.

(4) The finding that the regulations of the Com-

missioner, and his refusal to accept returns on a
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community basis had no bearing on the question of

election to file on a joint basis.

(5) The order and decision that there is a defi-

ciency of $440.24 in the amount of income tax re-

ported and paid by John A. Buck, Jr. for the year

1927.

N. A. EISNER,
1074 Mills Bldg.,

San Francisco, California,

Attorney for Petitioners. [23]

State of California,

City and County of San Francisco.—ss.

Walter E. Buck, being first duly sworn deposes

and says:

That he is one of the petitioners named in the

foregoing petition for review; that he has read the

said petition and is familiar with the statements

contained therein; that said statements are true to

the best of his knowledge, information, and belief.

WALTER E. BUCK
Subscribed and sworn to before me this 17th day

of Sept. 1934.

[Seal] VIOLET NEUENBURG,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : U. S. B. T. A. Filed Sep. 22, 1934.

[24]
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[Title of Coui't and Cause]

PRAECIPE FOR RECORD.

To the Clerk of the United States Board of Tax

Appeals

:

You are hereby requested to prepare and certify

and transmit to the Clerk of the United States Cir-

cuit Court of Appeals, for the Ninth Circuit, in the

City and County of San Francisco, State of Cali-

fornia, with reference to petition for review here-

tofore tiled by the petitioner in the above entitled

cause, a transcript of the record in the above cause

prepared and transcribed as required by law and

by the rules of said court, and to include in said

transcrii)t of record the followini2^ documents, or

certified copies thereof, to-wit:

1. The docket entries of all proceedings before

the Board of Tax Appeals.

2. Pleadings before the Board of Tax Appeals

as follows:

(a) Petition for redetermination filed in

April, 1935.

(b) Answer of respondent to petition.

3. The opinion of the Board of Tax Appeals.

4. The decision of the Board.

5. The petition for review filed by the petitioners

in the above cause. [25]

6. This praecipe.

Dated: May 28, 1935.

N. A. EISNER,
Attorney for Petitioner.

[Endorsed] : U. S. B. T. A. Filed May 31, 1935.

[26]
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United States Board of Tax Appeals

Washington

[Title of Cause.]

CERTIFICATE.

I, B. D. Gamble, clerk of the U. S. Board of Tax
Appeals, do hereby certify that the foregoing pages,

1 to 26, inclusive, contain and are a true copy of

the transcript of record, papers, and proceedings on

tile and of record in my office as called for by the

Praecipe in the appeal (or appeals) as above num-

bered and entitled.

In testimony whereof, I hereunto set my hand

and affix the seal of the United States Board of Tax

Appeals, at Washington, in the District of Colum-

bia, this 25th day of June, 1935.

[Seal] B. D. GAMBLE,
Clerk,

United States Board of Tax Appeals.

[Endorsed]: No. 7912 United States Circuit

Court of Appeals for the Ninth Circuit. Walter E.

Buck and Mary Elizabeth Buck, Executor and Ex-

ecutrix of the last will and testament of John A.

Buck, Jr., Deceased, Petitioners, vs. Commissioner

of Internal Revenue, Respondent. Transcript of the

Record. Upon Petition to Review an Order of the

United States Board of Tax Appeals.

Filed July 10, 1935.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.


